10/18/2016 DRAFT CAFO sent to Whole Foods Market

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF: ) EPA Docket No.

-) RCRA-HQ-2016-_

) ...............

I

)
Whole Foods Market Group, Inc.- ) Proceeding Under Section 3008(a) of the
Whole Foods Market California, Inc., ) Resource Conservation and Recovery Act,
Mrs. Gooch’s Natural Food Markets, Inc., ———) 42 U.S.C. § 6928(a)
Whole Foods Market Pacific Northwest, Inc., )
and Whole Foods Market Rocky Mountain/—_ )
Southwest, L.P. -and 3
Whole Foode-Markel-Services e )

)
RESPONDENTS. )

CONSENT AGREEMENT AND FINAL ORDER
N /,,/{ Formatted: Underline
L —PRELIMINARY STATEMENT
1. Complainant, the United States Environmental Protection Agency (“EPA”), and+——1 Formatted: List Paragraph, Justified, Indent; Left: 0",
First line: 0.5", Numbered + Level: 1 + Numbering

Respondents, Whole Foods Market Group, Inc., a Delaware corporation, Whole Foods Market Style: 1, 2,3, ... + Start at: T + Alignment: Left + Aligned

at: 1" + Indent at: 1.5", Tab stops: 0.5, Left

California, Inc., a Califormia corporation, Mrs. Gooch’s Food Markets, Inc., a Califorma

corporation, Whole Foods Market Pacific Northwest, Inc., a Delaware Corporation, and Whole

Foods Market Rocky Mountain/Southwest, L.P., and - Whele Foods-Market Services-Ine.a Texas

limited partnership (collectively the “Respondents” or “Whole Foods Market™), hereby agree-to

resobve-this-matier-through-the1ssusnee-efenter into this Consent Agreement and Final Order

(“CAFQO”) betore taking testimony and without adjudication of any issues of fact or law herein.
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10/18/2016 DRAFT CAFO sent to Whole Foods Market

and-the Conselidated Rules-of Practice Governing-the-Administrative-Assessment- o Crvil

42865 6928(8)

he-Consohdated Bules-provide-that where-the parties-agree-fo-settlement- ot one-or
rore-causes-of actinn belfore the-filing of a-complaint;- o precet v may be simuianeously

sommenced-and concluded by the 1ssuance 6f 2 CAFO 40 G BR- 88 2213} and 22 H8(bH2):

Formatted: List Paragraph, Justified, Indent: Left: 0",
First line: 0.5", Numbered + Level: 1 + Numbering
Style: 1, 2, 3, ... + Start at: 1 + Alignment: Left + Aligned
at 1" + Indentat: 1.5"

herein, have agreed to the execution of this CAF(Q) . Respondents hereby agree to comply with the

terms of this CAEQ).

- THEPARTIES
Cial-Enforcement; Uthice-of Bulorcoment and Compliance Assurance,-is-autherized; by-lavwtul
delogation;to-snitiate-and Yellle il administrative astions- brought-pursuant to-Seetion-3008(a)

b RORA
St

Ay
Gah S

YIS LS 6808 0a)
LCE R R R & D

[PAGE ]

ED_005188A_00001646-00002



10/18/2016 DRAFT CAFO sent to Whole Foods Market

Fo-Respondent-Whele Foods-Galiteria, Ine-is-a-Califomia corperation-that-owas-and

are-identified-n-Appendibe Al of thas CAED:

&-Respondent Mrs-Goosh's Food Madkets; Ine-15-a-Califormia corperation-that-owas
and-operates-Whele-Foeds Madket Stores-in-Bouthern Califormia;- Anzona,-Seuthern Nevada-and
HawaitThese stores are-identified sn-Appendin AGH ) of this L AFG:

9.-Respondent Whele Feeds Market Pasific MNepthvadl ine. is-a Delaware corporation

ob - Theve stores ave
vest—ihese-stores-a1

to-alb-of the Whole Foods Market cnlitiesidentificd in Paragraphs S throagh 9-of this CAFQ:

Whele Foods Market-Services lo-is-enliiing into this-CAFO for-the himited purpese-of

other-supper-for-plenianiiton-of the reguirements-of- tis- CAFG-at-all- Whele Feeds Market

Stores:

[PAGE ]
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12 Fhe-terms-of this CAEQ constitute-a-full and Hual settlement bebween the parties

other-action-ansing-out-of Whele Foods Market s future conduct-and commenced pursnant-fo
federal; state; and leenl envirenmental- Jaws-and 15 the resporibility of Respondents-to-cemply

with-all-applicable previsiens of RERA-and any other faduial date, or-losal laws and

in-this CARO. 40-CER-$ 2318002

SR as i3 EER iy

3
F

Vor'thié:purpose of these proceedings,

Respondents adnmt the friSdictional allepations heteti howidver, Respondents neither admit nor

denv the factual and lesil allezations contained it this CAFQ.

CAFG
15 The Parties-to-thig CARG Shiall - bear-their ovwn-cosis-and-attomeys” foes-mr-the
setior-reselved by this CAFO,

BL JURISDICTION ANBSWATVER O

,,/”{ Formatted: Font: Bold, Underline

+6:4. ‘Fs-The parties agree 0 the commencement and conclusion of this matter through+s— | Formatted: List Paragraph, Justified, Indent: Left: 0",

US.C. § 6928(a) and ¢

0 C.FR. Partf§ 22. 13 and 22, 1802 and (30,

[PAGE ]

First line: 0.5", Numbered + Level: 1 + Numbering
Style: 1, 2, 3, ... + Start at: 1 + Alignment: Left + Aligned
at 1" + Indent at: 1.5"
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17 Prupsant-to-Section-3006(b) oL RERAAI U586 §-6926(b); the- Administrator-of

federal prograva-when - the- Administrator finds-that the state program-meets-cerfain-conditions:
Anysaelation-ofregulations-pronmlgated pursnant-to-Subtitle C-of RERA-(sections 30013024
ob RERAGAZ-L:8.0-§§-6821-6938g ) or ot any state provision-authorized-pursnant- to-Section
3006 of REORA42-15:8.6-§-6526(b};- constitules-a-vielation oL RCRA, subject-to-the

assessmnent-of eivil- penalties-and issunance ot complianes bidvitas provided by Section 3008-of

RERA 4211840 & 6008
A LS 5-6028.

Adfected Siates-and Terttuties-and'this complianct agreement-covers-Whole Foeds-Market’s
Steres-n-all-Aected-Siates-atid Terrttoriis i so-cilations-to-federal RERA-regulations-are-used
for-the parhies”convpinenceRespondenis-agree-that-the terms-of this-compliance agreement
gevern-thetr aetions-but-hatiShiles may-impose requirements broader in-seope-thep-the federal

repnlations-and-this CAFG:

[PAGE ]
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20 Pursnant-to-Section-3008(a}-of RORAGAZ-U8.6-§-6928{a) the-Admmistrator

somphance-immediatelyor withina-specified time period:

245, Parsuant-io-Section-3008{a)-of RORA42-U:5:6-§-6828@Pursuant_to RCRA~— Formatted: Justified, Indent: Left: 0, First line: 0.5",
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
Section 300600), 42 U.S.C. § 6926(1), and Section 3008(a) and (), 42 U .8.C. § 69284} and {9), Start at: 1 + Alignment: Left + Aligned at: 1" + indent
at: 1.5"

EPA may enforce federally-suthorized approved state hazardens waste programs-fes-vislatiens-of

23:6.  Pursuaiit t6 RURA Section 3008(ay2isr imay 42 US.C. § 6928(a)(2), notices——/ Formatted: Justified, Indent: Left: 0", First line: 0.5",
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
of the commencement 6f this action lias been given to all Affected States and Territories. Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
at: 1.5"

set-forth iy this consent-aipdement owever, the Bespondents netther admit nor deny-the specific
factnal-allegations-andlegal conglusions Contamed in-this CAFO A5G ER-$- 2218032
28— TheRespondents waive any right they-may-have-to-contest the-allegations-in-this

CAFO;-anyrighi-to appeal the proposed Final Order set forth herein;and-.Respondents do not

waive al-any claims or defenses whishRespondents have been raised or-eould-have beenraised

to the sl

A

A

3 Bach of the Affected States and Territories deseribed herein, with the exception of lowa, have received authorization

to administer

their own hazardous waste progrant.

[PAGE ]
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265 the-Respondents-waive theirright to-challenge the validity o this CAKO and the

Reduchion Aoty 44-L18.0--5-350 et seg:

o AT AR The Respondents-waive-anyright-they-may-have purspant 10 40-C.F R-§-22.840

be-present-dusing-any-discussions;-with: or to-beserved-wath-andveplyto-any memerandum-of
communication addressed to-BERA-officials- where-the purposes] sich discussion; memorandum

oF commupication is-to-persuade such official to-aceeptand 18hue this CAFO so Jong as-the ERA

directly prdndivecthy by ondof the Bdypondents.

2870 Bach-Partyr-cerlilies-that-al least-one-ef-its undersigned-representatives-is-fallye— Formatted: Justified, Indent: Left: 0", First line: 0.5,
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
suthorized-by-the Paiby-whom-be or-she represents-to-enter-into-the-terms-and-condiions-of-the Start at: 7 + Alignment: Left + Aligned at: 1" + Indent
at: 1.5"

CAFD; to-execute-it-on-Behll o -that Party,-and-to-legally bind the Parbyr-on-whese behalf he-er
she-signs-this- CAFL.,

¥411i. DEFINITIONS

348:8.  Unless otherwise expressly provided herein, terms used in the CAFO that ares—{ Formatted: Justified, Indent: Left: 0", First line: 0.5%,
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +

defined in RCRA, 42 US.C. §§ 6901 ef seg-., or in regulations promulgated under RCRA, 40 Start at: 1 + Alignment: Left + Aligned at. 1" + Indent
at: 1.5"

C.F.R. Parts 260-279, or in a state’s authorized hazardous waste program, shall have the same

[PAGE ]
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meaning in this CAFO as such term has under RCRA or under federal or applicable authorized

state regulations. In the case of a conflict between federal and state definitions, federal definitions

shall control. Whenever terms defined below are used in this CAFO, such definitions shall apply:

a.

“Affected State and Territory” means a state or territory of the United States in which~—

a Whole Foods Market Store is located as identified in Appendix A of this CAFO.
Oklahoma, Texas, Louisiana, New Mexico, and Aikarisas are not Affected States for
purposes of this CAFO.

“Business Day” means any day otherithan Saturday,Sunday, or a federal or legal
holiday.

“Conditionally Exempt Small Quantity Geéneratoi? imeans a facility that generates less
“Confidential Business Infortugtion™ 6t #EBI” shall hive the same definition as in 40
CFR. §§2201-2.406

“‘Consent Agiéement aiid Final Order’ or “CAFO” shall mean this Consent Agreement
and attached Final Order and all Appendices hereto. In the event of conflict between
this Consent Agioementiand any Appeiidix, this Consent Agreement shall control.
“Consumer Producis?, shall mean any merchandise sold by Respondents at Whole

Foods Matket Stores, sudwhich if-besng discarded, may have to be managed as RCRA

hazardous wasté:

“Day” means a calendar day unless expressly stated to be a business day. In computing
any period of time under this CAFO, where the last day would fall on a Saturday,
until the close of business of the next business day.

“Effective Date” is defined in Section X VIII of this CAFO.

[PAGE ]
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“BEPA” means the United States Environmental Protection Agency.

“Large Quantity Generator” means a facility that generates 1000 kg or more of
hazardous waste in a calendar month.

“Notity” and “Submit” and other terms signifying an obligation to transmit or
communicate documents and information mean to déliver in person, send via electronic
mail, deposit in the U.S. mail or dispatch by gxpress courier so that such transmission
or communication arrives to the designdled recipient iy close of business on the day
required by this CAFO. If that refuiréd day is not a bussesdidayBusiness Day then
the delivery, deposit, or dispatch shall be made by the close of business the next
business-davBusmess Day,

“Paragraph” shall mean a pottion of this CAFO idenlified by an arabic numeral and, in

some cases; an assoerited lower case letfer.

. “Parties” shall:mean Complainant angd all Respondents.

S RORAY means the Redolirée Conservition and Recovery Act, 42 U.S.C. § 6901 er

leadership and team members.

» “Section” shall mean a portion of this CAFO identified by a roman numeral.

¢, -Small Quantity Generator” means a facility who generates more than 100 kg and less

than 1000 kg of hazardous waste in a calendar month.

[PAGE ]
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s—Smail- Guantity Handler of Universal- WasteZmeans-a-universal-waste handler wheo

mereury-contaning equipment-or-lamps;calenlated collectivelyy at-any e

#1, “Solid Waste” means any discarded material that is not excluded byunder 40 CF.R. §*—{ Formatted: Justified

261.4(a) or that is not excluded by variance granted under §§ 260.30 and 260.31. For
prrpeses-of-this-CAFO-discarded -material-medis all-Consumer-Produsis-under

Respondents’ control-that-cannet-be-seld-at4 Whole Feods Market-Store-or-used by

«Stores,” “Facilities,” or "Whole Foods Market Stores” mean Whole Foods Market

retailigrocery stores, or any futiite Whole Foods Market retail grocery store (including
“365 by Whole Foods Market” stores), located in the United States (including Puerto
Rico and othet 1S, (€rritories).

st “United States” means the United States of America, and all of its departments,

agencies, and instrumentalities.

[PAGE ]
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VI STATUTORY- AND REGULATORY. BACKGROUND

“ry

SO 0F SO T ONETR
i O S OG- QIHPOWETS

regulate-hazardous-waste managementRERA-Sublitle €, 42- U568

EPA-toidentifyand Hat-hazardous-wasies—It-also-anthorizes HPA-to regulate-hazardous-waste
generators;- ransporters;-and-the-owners-and-operators-of hazardous-waste - reatment; siorage;-and
dispesat-tastlities—EPA-has-promulgated regulations-to-implome st RERA-Sublitle & which-are

set-torth-at- 40 C.F R Parts 260-2745.

“charactény Those-wasipythat- hasi been determmned to be hazardous by defnition have

9

been-assigned-Sertnin-identibicalion numbers-and-are-reforred to-as-Histed wastes.

“Characteristic-hazardons-wastén! are-solid-wastes-that-exhibit- one-orswore-of-the following

sharaeteristies-ignitabilibyfisetivity comresivity-or-toxetty:

apphicable-to generaters-of hazardous-wastes.— These standards-are sodified at 40-C.F.R- Part 262

[PAGE ]
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VI FINDINGS OF FACT AND CONCLUSIONS OF LAW

IV, FACTUAL AND LEGAL ALLEGATIONS D i Formatted: Centered, Indent: Left: 0.25" ]

36:9. Each Respondent is a “person” as defined in Section 1004(15) of RCRA, 42 U.S.C.o— Formatted: Justified, Indent: Left: 0", First line: 0.5",
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +

§ 6903(15) and 40 CF.R. § 260.10. Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
at: 1.5"

37-10. The Respondents,-with-the-exception-of Wihole Biods Market Services;-Ine,; own

CFR. §260.10.
3&——TheRespondents sell Conisumer Products, some. of which may be-censidered

beconie “solid waste-£” when

1t Hihese Conyner Pradivis-they are returned, expired, spilledspill or lealang erare
in a condition sugh, that they caimot be used for their intended purpose;-seld;-orresyeled,some-of
these-consumer prodigih,

39—-Some of thE Udtsumer Products that become solid waste may be considered

hazardous waste under federal or state law due-to:

a-Charastenstishy having the characteristic of ignitability (D001}-and), corrosivity

(D002);and

| Formatted: List Paragraph, Justified, Indent: Left: 0",
b1Z. aractensis-el), or toxicity (D007, D010, D009, and DO11). - First line: 0.5", Numbered + Level: 1 + Numbering
Style: 1, 2, 3, ... + Start at: 1 + Alignment: Left + Aligned
at 1" + Indent at: 1.5"
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sMost, if not all, Whole Foods Market

Stores sgenerate 100 kitograms (“kg™) of whick,en-a-monthby

basis;-a-verylarge majortty-may-behazardons waste or less i any given month, and therefore, are

considered Conditionally Exempt Small Quantity Generators (“CESQG—of-hazardous

waste; CERQGY) pursuant to 40 CFR. § 261.5. As CESOGs, the Stores are exempt from

regnlation under the hazardous waste generaior reguiremisilsat 40 CFR. Part 262 and the

ph-30-ofthis- CAEGrevealad-that

et

fewthan 40O E R _SED22 12 theon 273316
forth- in-40-5.FR-§4-273-13 - Hwonph-275-16
4414, . As aresult of the noncomphiance deseribed in paragraphs-4H-and 423 mvestizalion = | Formatted: Justified, Indent: Left: 0", First fine: 0.5",
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
EPA Region 6 and Respondent Whole Foods Market Rocky Mountain/Southwest, L.P. entered Start at: 1 + Alignment: Left + Aligned at. 1" + Indent
at 1.5"
into

[PAGE ]
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Foods Market Rocky Mountain/Sonthwest; B-P-stores-were located:-consent agreernents and final

orders for the Stores located within FPA Begion 67s jurisdiction (the “Region 6 CAFGs™.

45:15. In-Seplember-2016,-the-Respondents-approached - HEPAAo-volmtasidy-disclose

stimdar-velaiions-of-RORA-at-Whele-Hoods - Market-Stores-Jocated-dnAlthough EPA has not

conducied 13 own mvestigation of Biores located outside Texas, Oklaboma, New Mexico and

Arkansas, Respondents and EPA have moutually agreed to ented inlo a sigular agreement for stores

ionwide—ERA and Bespondente thereaftatResion 6 CAFOs.  FPA and

Respondents have engaged n'expedited disculsions to'reach the agreement contained herein-for,

which includes implemetifation of an enhanced hazardous waste management system in all of #s

steresRogpiiionls] Slores.  This enhancéd ligzardoys, waste management system is designed to
provide fopensure the propetmanageinent of hazardous wastes at all Whole Foods Market Stores,

and in many respects goes beyond mere-Hi minimum requirements necessary for compliance with

eparonmental-the giplicable {8deral and state hazardous waste laws: and regnlations.  This

program is more fully desetibed in Paragraphs - of this CAFO and appendices___.
46 Fhe-vogjonty-of the-Respondents” Whele Feeds Market Stores-sovered by this

B
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Formatted: Justified, Indent: Left: 0", First line: 0.5,
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
at: 1.5"

and-hazardons-wastes-will be picked up by Heensed hazardous-waste haulers-and transportedunder

a-RORA-hazardons-waste-manitest-to-a-hazardous-waste-treatment-storage.-or-disposal-faciliby
Respondents have already taken steps to implement their enhanced hazardous waste management
program, prior to the Effective Date of this CAFO.

42— Respondents-currently operate-all Whole BeodS M arket Stores generallyin

Skt

plelerminations <+ *{ Formatted: Justified ]

38:17. Pursuant to 40 C.F.R §262.11, a person who generates a solid waste is required to«— Formatted: Justified, Indent; Left: 0", First line: 0.5",
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
determige it that waste is.g-hazardous-waste! Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
at: 1.5"

SE b Solid-waste 1% penerated 9 Whole Foods Market- Blores. From

Based upanithe terms of the Region 6 CAFO. and without independent investigation, or

any admission of liability or guill by Respondents, before shipping-Solid Wastes-faled-40-EPA

has soncluded that Respondents did not systematically erreutinely make hazardous waste

determinations at theirail Whole Foods Market Stores:

52:18. By failing to-determine whether the Solid Waste genernted at Whele Foods Markete— Formatted: Justified, Indent: Left: 0" First fine: 0.5",
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
g as required w40 C.FR. §262.11. Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
"""""""""""""" . ’ at 15"
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wonbewith 400 ER

o ACETY 1
Sty gaRss st Caran Hotdth o

58w bromm- +Respondents-failed-fo-systematically er routinely

somphy-with-the requiremments set-forth-in-40-C:F-Ro-§ 27343 theough 27316
56 By-faiting to-compbyrwith-the uarversaliyeasie roquirements at- Whale Foods

Qi

"I Formatted: List Paragraph, Justified, Indent: Left: 0",
First line: 0.5", Numbered + Level: 1 + Numbering
Style: 1, 2, 3, ... + Start at: 1 + Alignment: Left + Aligned
at: 1" + Indent at: 1.5"

21" Althoughia majority of Wholétouds Market Stores may qualify as CESQGs in any
given month:{, pursuant t6 40 C.FR :§ 261.5%, the enhanced hazardous waste management
program implemiénted by each Respondent-Respoudents at Whole Foods Market Stores, as
referenced in Paragraplis 5% . through 63 of this CAFO, generally seeks to satisfy B&RA

SGG-roguirements-—the Harardous waste generator requirements applicable to Small Quantity

Generators (“SOGs "y and, therelore, goes above and bevond the nunimum requirements applicable

under the law,

22 Respondents agree to implement the following measures as part of their enhanced

hazardous wasic management program:

[PAGE ]
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a. I applicable, Bespondents shall obtain an EPA identification number for a Whole

Foods Market Store pursuant (o 40 CFR. § 262.12.

b, Respondents must make a hazardous waste defermunation on all solid waste

cenerated in its Stores pursuant o 40 CFR. § 262.11. As a means of complying

with fhis reguirement, Respondents have implemented, and will continue o

implement Regional and/or State-specific hazardous waste determunation cuidance

charts,

the informationinto Respotidents” elétitonic hazatdons waste identification svstem

for use 4 Whole Foodds Market Stied ' tn ideniifiiig and classifving all solid waste

atreams.

set-Consumer Products

-

2. To théextent e

become hazardous waste, Bespondenty bave inplemented, and will continne to RERAhazardous

waste-reguirenisily when-discaided, Whele-Foods-Masket-agrees-implernent a system tos

a——As-applitable fein | SQGor Large Guantity Generator)-each Respondent-shall
ensure-that-4ll Whele Foods-Market Stores-have ap ERA-identification mumber;
purssant-te-40-CFER-5-262:12.

b.-At-all- Whele Foods Market-Stores;-the-Respondents-must properly

[PAGE ]
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storage-or-dispesal-facthity}-and complby-with-all other requirements-apphicable to

SO ot AN R R R 263 24
feiws [~ L S WS S \Srrrriay oy

o—Bach-Respondentroust propely-package-labelmadsand placard all- hazardous
waste-shipments-from-Whele Foods-Madket Stores-pursuant to-40-GFR§§
2623026233

do-Each Respondent mmst-comply-with-all manilogt and related requirements-for
hazardeus-wastes-shipped from Whele Egoda b larket Stores pursuant te 40 C.ER:

580622026207,

80 Hoatany ting g Whole Eoods Market-Store-generates-1000 kg or more-of
bazardous-wasitin-a-calendor wonth-orad Gunnslates more-than-6006-kg-of hazardous waste on-
site;-the-relevant-Réspondent moust somply-vath-all- Large Quanhity-Geonerstor requitetnents- 40

S Part-262-with-respodt i that- Whele Feeds Market Store:

9 Each-Respondent-must-comply-with-the-standards-for Small- Quantity Handless-of

)

1 1
Za52 s

siversal Woste se
= S -gE eSSt

sthin 40 CER- 5527310 273.20 st all Whele Foods Stores.

soh Rosnande
SN o

[PAGE ]
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their-Whele Hoods-Masket-Store-tf these- producis-are rehrned; expived; spilled; leakingand

Her-Bast - This-list-will be-madeed as-and considered Confidential Business - Infornmation
pursuant-to-40-00Ro-Part-2:
HleAmrgal-inplementiation progressveporting L 1BBY
4. FHach-Respondent-prustaake-liconsed hazardons waste determinations-forall-Sehd

Wastes,-pursuant-to-40-CFR-§-262:.14. At g -means-of complying-with-this

b Madntain 8 Qiprent dalghase of all Consumer Produet—at-cach Store—that-are
toguited-to-beppaged-as liardous-waste pursuant-to-this-agreement-This
surrenbdatabaseqnst be-made-available-to-any EPA-or State-official conducting a
RERA-complinnce mspestion-at-that-BlereThis-database-shall-be-the same-or

spilar-as-the-advanced elestrenie-system -handheld termnal-type-system tor
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ED_005188A_00001646-00019



10/18/2016 DRAFT CAFO sent to Whole Foods Market

Market’senhanced hazardous waste management—Generally. these steps-mnclude-an-smproved-or

aot-hmited-to- development-of hazardous-waste management-raining programs-for-Whele Feeds

Mm—k@t—--}@{aﬂ--A—:emiat@-:e;—-de—velgpﬁ-iﬁ-lt--xaﬁ-vaf-i@,a-&--:; Ex. 4 CBI E»-Stanéa-réi-zed--eqa@i—'at—i—ﬁg

procedures;-and development-and1mplementationof the Hlectronic-Hazardous-Waste
Identification-System—SpesiicatlyWhele Feods-Market-aprdus to-the follevwang progrars-that

have-either been-tmplemented orwill be implemented inscsponse 1o the sllepations-of the United

miresnant o RO A (DR A
PRSP

Ex.4CBI

Hems-are-ideniified 48 bewng potentially Hammable, toxic/corrosive; Teactive, of
isted-pursuantiy BORA W the-Stores” handheld termmmal-forequivalenty and on
the- produet’s-shell label-feach-category-designated by-color)—To the-exjent-these

RERA-Te g bicome a-waste-fag-the-resulb-of expiration; custorer returms, spills

Ex. 4 CBI

[PAGE ]
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Ex. 4 CBI

i Ex. 4 CBI ito-ensure-proper-management-of RORA-Hems-onee

they become solid-waste during-the term-of this-CAFQ and therealler-to-the
extent-the law continnes-to-1dentity these-Homsiuy subjest-to-the hazardous-waste

requirements of RERA-- The Flestronic Harardéus Waste Identification Systemy;

waimng-Whole Foeds-Market's Hazardous Waste Management Trasnings-are

{urther-deseribedan-Atiachment D-of this-CAFG:

H 1
o Dievelanmentol) Ex. 4 CBI iStandard Opersting Procedures Relating
AR T AT S At S AT 1 . = AT T A RTAA AL AL DA A S AR 2

toHarardonus Blacto Blanaagement  Tn onde
s 3 A G- ARG ESIC - O

é‘%‘ve{epe&aﬂéﬁkﬂ}p@em%&l Ex. 4 CBI iResmndems will develop and
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mnplement standard operating procedures {“SGPs”) for use by Retail Associates.

Associstes-through-Whole Foods-Maskets-intranet-system—These-procedures-are

furtherdescribedan-Atiachment E-of-his CAEG.

Bd-e. Whele Feods Marketshallsmplement-the programs identified in Paragraphs~—

H1-and-62-and-the relevant-appendices-of thig LAFO-in-all-of-its-Stores-loented -

Formatted: List Paragraph, Justified, Indent: Left: 0.75",
Numbered + Level: 2 + Numbering Style: a, b, ¢, ... +
Start at: 1 + Alignment: Left + Aligned at: 0.94" +
Indent at: 1.19"

,./"‘f Formatted: No underline

651, Third Party Audit | '6 BéDiscussed] e

The
66:23. Respondents

certification'and supporiing docimentation should be provided to:

Greg Sullivan; Acting Division Director -

Waste and Chéinical Enfércement Division
Otfice of Civil Enforcement

U.S. Bavironmental Protection Agency
1200 Petinsylvania Ave., N.W. (2249A)
Washingtan: De 20460

&F o Respondents shall-be-liable for stipnlated penalties-to-the EPA; a5 specified

below, for fatlure to-comply with-the requirements-of this CAFO; unless-excused by EPAan its

[PAGE ]
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or-any-subseguent- modification—Respondentsmast-pay-stipulated penalties-in-the follovwang

a-—dorfailure to-imeby submit reposts; plans. notifications;-or other submitials

required-in-this- CAFG-or-ds-Appendicesror

bedorfailure to-imebrmeet-any deadhines-set-forthan the CAFO;
Beriod-of Fallure to-Comply PenaltePor Vielstion Per-Day

Sth-through-21st-day

r’ﬂé Fh{;;}uoh “'Eﬁéh é.;jg—
= T X

Greater-than-30-davs S1:000

£8 Fesnondente~falureto-tigi@broo
s eshoteRt— e o e S 38

AN AN 1 L TN )
T RSO

a9 Pavsent of stipuliied pendBicgnall notaller mansyway-Whele Feods-Market's
ebligaiionto-complywath o requaiinents o this- CAFG:
70t Mlething in-this-CLAFO-rehevis Respondents-from- their-obligation-to-comply-with

all-applicable-foderd] biate, and lovel statules and repulations, melading Sublide Croguirements

at-49-CE R Parts 260-thre

requirements contained in this CAFO in the event that the applicable law becomes less stringent.
Within sixty (60) days of Whole Foods Market providing written notice to EPA that applicable
requirements have been modified by issuance of any new EPA final regulation (as promulgated in

the Federal Register); policy or guidance governing hazardous waste management; upon EPA

[PAGE ]
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approval or promulgation of new or revised waste management standards; or upon the issuance of
a permit that contains new requirements pertaining to Whole Foods Market’s operations, Whole
Foods Market may conform its practices to the less stringent obligations contained in the
applicable new regulation, policy, new or revised standard or permit.
K- PAYMENT OECIIL PENALTY
Civil Penalty
72— Respondents agree to pay a civil penaltydn the sum of §  within thirty (30)

days of the effective date of this CAFO-toreselveihe RCRAvdolatinns alleged - hevein.

73

—Fthe parties-agree-that-the-payeenl ot the eivil penalty spétilied wn-Paragraph-69

resolves-the-eivil-penalty-Hability forthe vielationsalonedboniin.

7425 . Respondents must pay ithe.assessed civif:penalty by either cashier’s check,«—

certified check, or wire transfer, made payabl¢'to! Treasurer;. United States of America.
Payment must be repditied in oné pf three (3) wayd: régular 118, Postal mail (including certified
mail), overnight mail, or'Wire transiér. For regulaiiU.S. Postal mail, U.S. Postal Service certified

mail, or L} 8. Postal Seérvice express mail, the gheck should be remitted to:

United States Envirotimental Pirotection Agency ——

Fineg and Penalties
Cincinnaty, Finance Center
P.O. Box'979077

Formatted: List Paragraph, Justified, Indent: Left: 0",
First line: 0.5", Numbered + Level: 1 + Numbering
Style: 1, 2, 3, ... + Start at: 1 + Alignment: Left + Aligned
at 1" + Indent at: 1.5", Tab stops: Not at 0.56"

{ Formatted: Justified, Indent: Left: 0.5" ]

St. Louis, Misgouri 63197-9000 < Formatted: Justified, Indent: Left: 0.5", Line spacing: '
single
For overnight mail (non-t 8. Postal Service, e.g. Fed Ex), the check should be remitted to: e [ Formatted: Justified, Indent: First line: 0" ]
U.S. Bank “‘i Formatted: Justified, Indent: Left: 0.5" J
Government Lockbox 979077
U.S. EPA Fines and Penalties
1005 Convention Plaza
SL-MO-C2-GL
St. LOlliS, Missouri 63101 “*{ Formatted: Justified, Indent: First line: 0" ]
Phone No. (314) 425-1818
A _£ Formatted: Justified, Indent: Left: 0", First line: 0" ]
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For wire transter, the payment should be remitted to: . { Formatted: Justified, Indent: First line: 0"

Federal Reserve Bank of New York *’[ Formatted: Justified, Indent: Left: 0"

ABA Routing Number: 021030004 4\"'"‘{ Formatted: Justified, Indent: First line: 0"

Account Number: 68010727

SWIFT address: FRNYUS33

33 Liberty Street

New York, NY 10045

Field Tag 4200 of the Fedwire message should read: “D 68010727 Environmental
Protection Agency”

*j,\(""{ Formatted: Not Highlight

O 151

\{Formatted:Justiﬁed, Line spacing: Double

The case name and document number (In the Matter of Whele Foods Market Group, Inc., et. al.;ﬂ\\\{F —
ormatted: Justifie

Docket No. RCRA-HQ-2016- )} must be cleéily documenteéd on or within Respondents’

chosen method of payment to ensure proper credil,

7526, Respondents shall submiit.a copy of the'payment to the following'dddresses: +—"1 Formatted: List Paragraph, Justified, Indent: Left: 0",
First line: 0.5", Numbered + Level: 1 + Numbering
___________________ U.S. Environmental Protegtion Agency <. Style: 1, 2,3, ... + Start at: 1 + Alignment: Left + Aligned
o Clerk of the Board \ at 1" + Indent at: 1.5", Tab stops: Not at 0.56"
------------------- Environmental Appeals Boatd \1 Formatted: Justified, Indent: Left: 0", Tab stops: Not at
—— Ariel Rios Bmlding 0.56"
------------------- 1200 Pennsylvania Avenue, NW.
e Washington, D.C. 20460-0001
e Laira Welles,"Attorfiey-Adyvisor,
R Waste and:Chemical. Enforcement Pivision
rrrrrrrrrrrrrrrrrrr Office of €ivil Enforgement
R U.S. Environmental Prafegtion Agency
------------------- 1200 Pennsylvania Avenue, N.W. (MC 2249A)
—_— Washington, D.C. 20460
A Formatted: Justified, Indent: Left: 0", Line spacing:

Double, Tab stops: Not at 0.56"

7627, Penalties'paid puitsuant to this CAFO are not deductible for federal purposes under

26 U.S.C. § 162(1).

by law, EPA will assess interest and late payment penalties on debts owed to the United States and
a charge to cover the costs of processing and handling the delinquent claim. Interest on the civil

penalty assessed in this CAFO will begin to accrue thirty (30) days after the effective date of the

[PAGE ]
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CAFO and will be recovered by EPA on any amount of the civil penalty that is not paid by the

respective due date. In accordance with 31 U.S.C. § 3717 and 40 C.F.R. § 13.11, Respondents

must pay the following amounts on any amount overdue:

a. Interest. Any unpaid portion of a civil penalty must bear interest at the rate

established by the Secretary of the Treasury pursuant to 31 U.S.C. § 3717(a)(1).
Interest will therefore begin to accrue on a ciyil penalty or stipulated penalty if it is
not paid by the last date required. Interést will be dssessed at the rate of the United

States Treasury tax and loan ratedn acCordance with 40 € FR. § 13.11(a).

. Monthly Handling Charge. Respondents must pay a late payment handling charge

of fifteen ($15.00) on 4ny late paymént 'with‘an additional charge of $15.00 for

each subsequent thirty (30) day period over whigch an unpaid balance remains.

. Non-payment:Penalty. On'any portion of a.civil peitalty more than ninety (90) days

past dite, Respondénts must pay a4 non-paymenit penalty charge of six percent (6%)
per annum; which will:accrue fromi the date the penalty payment became due and
is not'paid., 40 C.ER. § 13.11¢¢) . :[his non-payment penalty charge is in addition

to charges which accrie or may accrue under subparagraphs (a) and (b).

Suoplemvanl Envivenments ProieciX - SUPPLEMENTAL EMNYIRONMENTAL

29,

[Terms TBD

Vi OTHER MATTERS

Effect of Scttlement/Reservation of Rishis

[PAGE ]
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34, The terms of this CAFO constitute a full and final settlement between the Parties

for all clains that have been brought or could have been brought agamnst Respondents related to

the subject matter of this CAFO, and shall bar any forther actions against Respondents for acts

related to the subiect matter of this CAFO which allesedly occurred prior to the date of eniry of

this CAFO.

31 Mothing in this CAFO shall relieve Respondents of the duty to comply with all

maynothing in this CATO shall be bronghtpursiait to Section 7003 of REE A 42 TS0 §-6973.

880 - Exceptas-exprossly provided hereing nothing 4u-this CAFG shall constitute orbe
sonstrued-gs-a teliase from-any oivil or eriveinal-claive. cause-of action-or demand 1 lavweof
equity-forany-lisbilily Bespondents may-have ansing-out-ob-or relating - n-any-way-to,- the
storage;-transporiaion; reloase -or disposal-of any-hazardous-eonstitients; harardeus-substances;
hazardous-wastes; pollutants; or contarmnanis-foumd at-taken to, or taken from-the Respondents’

stores:

[PAGE ]

A Formatted: Justified, Indent: Left: 0", First line: 0.5,
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
at 1.5"

ED_005188A_00001646-00027



10/18/2016 DRAFT CAFO sent to Whole Foods Market

Secton ot this-CAFS
82:33. Unless specifically allowed under the terms of this CAFO, this CAFO may be«—— Formatted: Justified, Indent: Left: 0", First line: 0.5",
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
amended or modified only by written agreement executed by both the EPA and each Respondent. Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
at: 1.5"
Casts

34, The Parties to this CAFO shall bear thon"own Costs and alttorneys’ fees m thug

matier.

A Formatted: Justified, Indent: Left: 0", First line: 0.5,
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
Start at: 1 + Alighment: Left + Aligned at: 1" + Indent
at 1.5"

differences ol opimionrelainn to s UAFD:

861 the-event-that e parties-cannel resolve-a-dispute by-mnformal negoliations
underthe preceding putapraph: Bospondents may-pursne the matier by-submithng its-objection-to
the-Chief of the-Waste Fale cement Branch o BRAin-writing.- Respondents - written-obiections
must-set-forth-the speethic-pemts-of the dispuie; the basis for Respondents’-pesition-and-any

matiers-which-it-considers necessary-for EPA s detenmination.
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88 Within-stuby- (60} davs-of ERPA s receipt-of Respondents - wailten-objections: HP A

£
wrting-EPA s decision-on-the pending dispute-

8 - Reospondonts-disagres-with-the-waitten decision; the Respondents-may. within
tharty-(30)-days-of receipt-of-theveritten-decisions-appeal-to-the- Parector- Waste-and Chemical

Enfercernent-Pivision-Respondenis - appeal must-set-forth-the spreific pents-el-the-disputer-ihe

basts-for Respendents"-position-and any matters-which 3t cindillers necessary fer HPAs

1Y, PORCE MAJEURE

Dt Force-Mojewd event i snyv-event-bevond-the-controlof-Whele Foeds Market;
iE-contractors;-or- s entity-contiolied by Whele Foods Market- that delays-the performance-of
any-obligatien under- thit CA T despite Whale Foods- Market 's-reasonable-efferts-to-falfill the

<

obhigationReasonable offorts inchides anticipating any potential Foree Majeure ovent-and

[PAGE ]
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event-which-might-constitute-a-Force Majenre-event-The-writien notice- Whele Foods Market

delay-shonld be-excused-due-to-a Force Majeure event-The notice-will describe-the basis-for

Whele Feods-Market's-contenbion-that itexperienced-a- Force Majoure-delay;-the-anticipated

length-of-the delay-the cavse-orcauses-olf-the delass-the weasures-taken-or-to-be-faken-to-pr
er-mniptre-the-deley;-and-the imetable by -which these meapinsiwill-be-snplemented- Whele

Foods Market-agrees-to-adopt-all reasonable messures i dvoid oy mintmize such-delay:

automatisally extend any ollier compliance date- Whele Foods Market will make an-individual
showing-ob prostregarding e vhuse ol vuth-delaved wneromental step-or other soguirement-for

which-an-extension isought
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Motification

£7-36. Unless otherwise specified herein, whenever notice is required to be given,«— | Formatted: Justified, Indent: Left 0", First line: 0.5",

whenever a report or other document is required to be forwarded by one party to another, or
whenever a submission or demonstration is required to be made, it must be directed to the
individuals specified below at the addresses given, unless these individuals or their successors give
notice in writing to the other parties that another individual dias been designated to receive the

communication:

Chief, Waste Enforcement Branch

Waste and Chemical Enforcement Division

~Office of Civil Enforcement

------------------- U.S. Environmental Profection Agency

1200 Pennsylvania Aveniie, N.W. (MC 2249A)
-------------------- Washington, D.C. 20460

Respondents:

TBE

Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
Start at: 1 + Alignment: Left + Aligned at: 1" + Indent

at: 1.5"
“—{ Formatted: Indent: Left: 0"
"‘*[ Formatted: Tab stops: 0.5", Left + Not at 0.56"

XVHL-TERMINATION

Whole Foods Market Central Office
Atin: John H. Hempilhing [T
550 Bowie Sireet

Termination and Satisfaction
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99.37. At such time as the Respondents believe it has completed all of the requirements ofs— Formatted: Justified, Indent: Left: 0", First line: 0.5,
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
this CAFO, they-mayrequest-that- ERA-concur-whether all of the requirernents-ob this CAFO have Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
at 1.5"

beensatishied—Buchrequest-must-beRespondents shall so certily in writing and shall-provide-the

neeossary-doenmentation to-establish-whether-there-has-bedn full-eompliansein accordance with

the terms-and conditions of this CAFO-EPA-will respénd lo-sdid megunesteertification langunaze set

forth in Paragraph . Lnless EPA objeci i writing within “sisety£99gxty (60) days of

Respondents’ certification

NN, EFFECTIVE DATE

Eftective Date

A80.58 This CAFO):is effective uipon the filing of the Final Order. 40 C.FR. § Formatted: Justified, Indent: Left: 0, First line: 0.5",
Numbered + Level: 1 + Numbering Style: 1, 2, 3, ... +
22.31(b). Start at: 1 + Alignment: Left + Aligned at: 1" + Indent
at: 1.5"
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AGREED AND CONSENTED TO:

FOR COMPLAINANT:
Date:
Greg Sullivan, Acting Director
Waste and Chemical Enforcement Division
Office of Civil Enfercement
Office of Enforgement and Compliance Assurance
United States:Favironmental Protection Agency
Date:

(Counsel for Complainant)

Waste and Chemnical Enforcement Division
Office of Civil Enforcement

Offi¢e v Enforcemeiit and Compliance Assurance
United States Envirotitnental Protection Agency

[PAGE ]
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FOR RESPONDENT WHOLE FOODS MARKET GROUP, INC.:

Date:

FOR RESPONDENT WHOLE FOODS MARKET CALIFORNIA, INC.:

Date:

FOR RESPONDENT MRS. GOOCH’S FOOD MARKETS, INC.

Date:

FOR RESPONDENT WHOLE FOODS MARKET PACIFIC NORTHWEST, INC.:

Date:

FOR RESPONDENT WHOLE FOODS MARKET ROCKY MOUNTAIN/SOUTHWEST, L.P.:

Date:
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